SSHRC RESEARCH PROJECT ON REGIONAL TRADE AGREEMENTS

Round Table Minutes
McGill University December 2 & 3, 2005

Friday December 2, 2005 , 3690 Peel, Seminar Room

--------------------------------------------------------------------------

ATTENDEES:
Professors: William Watson, Martha O’Brien, Ljiljana Biukovic, Armand de Mestral, Leonard Bartels, J.A. Winder, Mark Manger.
Students:    José-Cuauhtémoc Solís, Mohammad Nsour, Viet Do Dung.
Other present: Marie-Claire Cordonier Gehring
PROCEEDINGS:
1. CALL TO ORDER

Meeting called to order at 9:30 AM by Professor de Mestral

2. GENERAL PRESENTATION OF THE PROJECT
2.1. Professor de Mestral presented how the project originated, and recalled that he was closely observing the issue of regional trade agreements (RTAs) since 1995. He noted that the Committee on Regional Trade Agreements (CRTA) issued only one complete report, while RTAs are dramatically proliferating in all parts of the world. He also noted that RTAs started to cover special fields such as air services. He mentioned some reasons for the rapid proliferation of RTAs such as strategic reasons, and asserted that RTAs became an important element of international relations, and a key area of diplomatic activities.
2.2. Professor de Mestral shared with the participants the financing and the timelines of the project. He reminded the participants that the budget cycle starts on April 1st and is governed by the SSHRC rules.
2.3 Professor de Mestral asserted that the team should ensure the diffusion of its results through publications, meetings and perhaps a conference. Financing a conference is possible through the SSHRC. The Hague Academy might be interested in hosting a presentation on the issue.
2.4. According to Professor de Mestral, participants in the project include the actual recipients of the SSHRC funding, advisors, graduate students and experts from other disciplines.

2.5. Other similar projects are going on such as the project of Professor Nakagawa of the University of Tokyo. Professor de Mestral suggested linking up with such scholars.
2.6 Professor de Mestral asserted that our study should be comprehensive. The study should cover not only the legal and economic dimensions, but also other dimensions including political ones. 
2.7. Professor de Mestral mentioned that some scholars, like Professor Bhagwati, think of RTAs as a threat, while others, like Professor Watson, are neutral about this phenomenon 
2.8. Professor de Mestral noted that Pascal Lamy, the Director General of the WTO, devoted only three paragraphs on RTAs in his report, thus making little progress in acknowledging the problems of regionalism. He also argued that the CRTA’s contribution is disappointing thus far.
3. SCOPE OF THE GENERAL ARTICLE:

3.1. Professor de Mestral presented the following questions to be included in the general article:
- What is the evidence of the negative impacts of RTAs?
- What is the evidence that RTAs are manipulated and captured by special interests?
- How are countries learning from successful RTAs?

- What are the crosscutting issues that we should explore (e.g. rules of origin)? Are we seeing new patterns of regionalism (e.g. the integration of RTAs with other RTAs)? 
- What are the dynamics of change of RTAs? Should NAFTA be a customs union for example?

- What is the role of developing countries in the phenomenon?
- Would the goals of preferences be better met by subsidies?
- What is the impact of the overlapping commitments of countries?

- What are the downsides of the WTO when dealing with RTAs?
- What is the most suitable format of RTAs? Is the evolution from one level of integration to another desirable, or is it inevitable?
- How could we define key transversal features of RTAs such as liberalization, dispute settlement, rules of origin  and investment promotion?
-And the bigger question, are RTAs motivating multilateralism and free trade?
4. PRESENTATION OF  MARIE-CLAIRE CORDONIER GEHRING 
4.1. Ms. Gehring shared with the participants her experience in sustainable development law projects. She said that she has looked particularly on RTAs in Latin America and the Caribbean. She noticed that there is a huge regionalism movement in that region. She emphasized that non-economic issues where included in the RTAs of Latin American countries and the Caribbean, such as intellectual property rights. She mentioned that there was a symposium in Québec City which ended up with rich results.
4.2. Ms. Gehring explained the activities of the Centre for International Sustainable Development Law. She also noted that her doctoral thesis at Oxford University deals with the impact assessment methods on RTAs. She said that her thesis will outline issues including development, intellectual property rights, and discussions of other international treaties.
4.3. Ms. Gerhring suggested several strategies to connect with other parties who might be interested in RTAs. Ms. Gerhing noted that a website would be helpful if it was launched in phases. Mr. Solis asked about the efforts needed to maintain the website, and Ms. Gerhing answered that support staff is involved in the maintenance process of the website. Ms. Gerhing suggested that whoever updates the website should know all the details about the progress of the project.
5. PRESENTATION AND TREATMENT OF ECONOMIC ISSUES

-Professor Watson and Mr. Dung raised the following issues:
5.1.  Are PTAs’ welfare improving? 

-Professor Watson argued that it is hard to decide since the answer depends on the period, the assumption, and the perspective.  Mr. Dung explained that the literature on this topic is very large. Thus the survey of literature that Mr. Dung conducted covers only the period of 2000-2005. Mr. Dung asserted that the political motives to formulate RTAs dominate the economic ones. 
5.2. Why are countries creating RTAs?
-Mr. Dung’s personal perspective was that the economic methods of research in general, and the empirical in particular are inconclusive. He said that the economic research on RTAs is case-specific; economists cannot generalize. Furthermore, he outlined the meaning of “new regionalism” from an economic point of view, identified new regionalism as a deeper form of integration, and explained that deeper integration is better than the simple level of integration. 
- Professor Watson noted that the real world of RTAs is extremely complex because the number of commodities involved exceeds 14000. 
- Mr. Dung added that nothing links the empirical research that was done earlier with the new economic studies on RTAs.
5.3 What is the effect on the WTO? Are RTAs building or stumbling blocks?
-Mr. Dung argued that there is not a clear answer. He said that any result will depend on a number of conditions. Therefore, he confirmed that it is hard to reach to a definite conclusion.
-Professor Manger added that the “building block” campaign has not done enough in looking at the existing RTAs. 

-Professor Watson wondered how the WTO would have been without the existence of NAFTA and the EU. He thought that the world trade would be simpler with a single trade regime. He also explained the partial and the computerized equilibrium models, and argued that economic theories are mostly interested in assumptions, and not in actual examples. He said that studying RTAs should be done through the economic variables of each RTA, thus, this project should aim to have a general economic understanding on the phenomenon of RTAs.
6. CROSSCUTTING ISSUES
6.1. Professor Biukovic 

Professor Biukovic talked about dispute resolution and RTAs, and raised the following questions:
- What do we get when we look at dispute resolution mechanisms? 
- What are the real values that RTAs protect?

- What is the attitude towards the rule of law in RTAs?
- How do dispute resolution mechanisms enhance transparency?

- Do RTAs have dispute resolution clauses?
- What is the relationship between the dispute settlement system and local laws?

- How particular mechanisms have been applied with other WTO rules?

- What mechanisms of dispute resolution have been used in RTAs?
- How can we analyze the proliferation of arbitration centers?

- What is the role of legal traditions in dispute settlement?

- How disputes between an RTA and another RTA should be settled?

- How can we develop a uniform jurisprudence on RTAs?

- Whether we should have a dispute settlement system devoted for investment disputes?
- Whether RTAs are self-contained regime, and to which extent they depend on other regimes?
6.2. Professor O’Brien,

Professor O’Brien explained that her expertise is in EC laws and international taxation. She said that she has been doing research on issues including the following: remedies; taxation and subsidies in the EU; movement of capital; the interaction between public and private conflict resolution practice (whether everything will be sucked in the EU system); and comparative tax regimes. 
7. CONCLUSION OF THE MEETING’S MORNING SESSION  AT 12:30 PM
Professor de Mestral thanked the participants and reminded them to meet at 2:00 PM at 3644 Peel, Room 200.
8. PRESENTATION OF THE DATABASE AT THE AFTERNOON SESSION IN 3644 PEEL, ROOM 200
Mr. Solis provided an overview of other databases on RTAs, and compared it to the database he built. He explained the best ways to use it, and distributed compact discs that contained copies of the database to the participants. 
9. CONCLUSION OF THE AFTERNOON SEESION AT 4:30 P.M.

The participants thanked Mr. Solis, and Professor de Mestral announced the conclusion of the first day of the Round Table.
******************************************
Saturday, December, 3, 3674 Meetings Room
--------------------------------------------------------------------

ATTENDING:

Professors: William Watson, Martha O’Brien, Ljiljana Biukovic, Armand de Mestral, 

       Leonard Bartels, J.A. Winder, Mark Manger.

Students:    José-Cuauhtémoc Solís, Mohammad Nsour, Viet Do Dung, Anne-Marie 

       Loong, Paul Clark.
PROCEEDINGS:

1. CALL TO ORDER

Meeting called to order at 9:30 AM by Professor de Mestral

2. PRESENTATION OF SECTOR REPORTS: LEGAL ISSUES, ECNOMIC ISSUES, ASEAN, AND SERVICES

2.1. ASEAN 

2.1.1 Ms. Loong argued that ASEAN merits great attention due to its large size. She illustrated that ASEAN contains developing countries who aim at forming an economic union. She also added that ASEAN has formed a free trade agreement with China in 2001. 

2.1.2. Ms. Loong highlighted the development stages of ASEAN, and said that ASEAN members agreed on a 2020 vision that will include a dispute settlement system. 
2.1.3. Ms. Loong contended that the primary motivation of creating ASEAN is regional security. She argued however, that ASEAN is moving towards a deeper level of economic integration that might include having a common currency for ASEAN’s members. She said that ASEAN has relied on a system closer to arbitration than a supranational court regime to settle disputes.
2.2. Services

2.2.1. Mr. Clark started by underscoring free trade pillars such as the Most-Favoured Nation principle (MFN), transparency, national treatment (NT) and market access. He then presented the issue of services in RTAs. He said that similarities exist between the multilateral and regional levels with regards to the need for sectors requiring special treatment in annexes. He argued that more limited regional regulation can be observed in areas that have posed difficulties in the GATS negotiations, which includes market access, domestic regulation, emergency safeguards and subsidies.   
2.2.2. Mr. Clark said that MFN and NT are the two basic elements in any agreement on services, as in the goods’ area. He noted that transparency requirements seem to exist in all RTAs covering services.  He asserted that while RTAs covering services typically address non-discriminatory quantitative restrictions that impede access to services’ markets (Article XVI of the GATS), many agreements are weaker than the GATS. 

2.2.3. Mr. Clark noted that most RTAs seem to have made a little headway in tackling the unfinished items on the GATS agenda. He said that with some exceptions, the adoption of regional agreements on subsidies for services’ area has been elusive because a number of RTAs (e.g. MERCOSUR) replicate the call made in GATS to develop future provisions on subsidies in trade in services.
2.2.4. Mr. Clark discussed the treatment of investment in services, including issues like establishment and non-establishment rights.  He presented two major approaches towards the liberalisation of trade and investment in services in RTAs and in the WTO: the positive-list approach, and the negative-list approach.
2.2.6. Professor Manger raised the point of how to classify services.

2.3. A PRESENTATION OF LEGAL ISSUES
2.3.1. Mr. Nsour presented his doctoral thesis. He said that he is planning to write a thesis that covers the legal issues of regionalism, and propose reforms to GATT Article XXIV. He asserted that a new agreement on RTAs might be worthy and timely.
2.3.2. Mr. Nsour explained factors and justification that make countries form RTAs. He highlighted the roles of legal traditions, religion and language in sustaining and maintaining RTAs. He argued that supranationalism and intergovernmentalism are the main models of governing RTAs. 
2.3.3. Prof. Winter noted that one can classify RTAs according to the international legal capacity that an might RTA enjoy. He argued that hybrid models of governance also exist, such as the format of governance of the EU.
2.3.4. Mr. Solis asked about the elements that RTAs consider when deciding which model of governance they should use. Mr. Nsour noted that it depends on the level of integration.
2.3.5..Mr. Nsour said that he will divide his thesis into five chapters to cover different facets of RTAs.  The thesis will cover issues such as globalization and RTAs, tensions between multilateralism and regionalism, and crosscutting issues like rules of origin.

3. PLANNING FUTURE WORK

3.1. Professor de Mestral encouraged the participants to propose the main areas that the project should cover. He said that the project should devote special attention to the legal and institutional reform. He reminded the participants that the research can cover both individual RTAs and other crosscutting issues. Furthermore, he noted that issues like subsidies and rules of origin should be explored. He said the project should compare different types of RTAs, and look at special issues that an RTA might contain (e.g. the NAFTA’s coverage of services). 
3.2. Professor Manger suggested that issues like environment and dispute settlement should be given a special attention in the project.

3.3. Professor Winter noted that issues like the institutional dimensions should be invoked in the project because some RTAs have decision-making bodies that play an active role in the harmonization efforts without a clear institutional machinery.
3.4. Professor de Mestral said that RTAs can have secretariats that determine different scopes of integration, but this does not seem to happen all the time, especially in free trade agreements.
3.5. Professor Watson suggested that the “value added” problem should be identified in a scholarly article, from legal and economic perspectives. He noted that the project should also look at the issue of transactions’ costs in RTAs, which is primarily a concern for businesses.  He added that Article XXIV should be examined closely. He said that the participants should consider writing a long article that covers issues such as the economic classification of RTAs. He asserted that the PTAs’ database should include a check list for all the issues that will be challenged.  He wondered if the conference should result in publishing a book on RTAs. Further, he emphasized the importance of inviting other people who are working on similar projects to participate in our project. 
3.6. Professor Winter contended that the project should have a hypothesis, and it should not be descriptive. Further, he proposed diagnosing the wrong things in the WTO system. He emphasized the importance of discussing cases, which are full of legal and economic examples.
3.7. Professor de Mestral noted that it is essential to invite other interested people to participate in our work.

3.8. Mr. Solis suggested that the project should cover topics like human rights, democracy and sustainable development.

3.9. Professor de Mestral argued that when invoking the human rights issue, one should be specific, thus the project should examine how human rights are treated within RTAs.
3.10. Professor Watson suggested finding the best six explanatory examples that address the legal and economic challenges in RTAs.
3.11. Professor Bartels raised the following issues that the WTO does not recognize:

- The legal and economic sides of the “necessity test” should be explained because the Appellate Body (AB) in Turkey—Textiles case declared that the necessity test is basically an economic test with no further illustration. 
-The AB in Turkey—Textiles case disagreed with the Panel when the latter found that Article XXIV applies only to tariffs. Professor Bartels argued that this point should be clarified.

-“Positive discrimination” should be examined economically. 
- Article XXIV does not talk about after-formation measures.

3.12. Professor de Mestral raised the question of when RTAs exclude its members from some measures, such as the case where NAFTA requires the exemption of safeguards between its members. He asked how this can be addressed through the necessity test.
3.13. Professor Bartels said that the abuse of the examination requirement should be analyzed from an economic point of view. He thought that the scope of the exceptions should be clarified as well.
3.14. Professor de Mestral said that the relationship between the WTO and NAFTA should be invoked because each has different requirements and rules. The Canadian negligence in the Periodicals case suggests that Canada could have had a better result if the dispute was adjudicated under NAFTA, and not by the WTO’s tribunals.
3.15. Professor Bartels wondered what rules one can bring in the WTO dispute settlement system. He mentioned that WTO cases should not be used in non-WTO forums.  Professor de Mestral noted that Chapter 19 of NAFTA applies national standards in NAFTA’s disputes. He clarified that NAFTA law has a strong relationship with the WTO’s laws because the former should be analyzed according to the WTO's general principles (e.g. national treatment).
3.16. Professor Watson asked if there are any current efforts or negotiations to fix the problem of RTAs, and Professor de Mestral answered that there is no such efforts thus far.

3.17. Professor Manger asked how strong the economic case would be if Article XXIV did not exist.  Professor de Mestral answered that RTAs would be in an area not within the WTO.
3.18. Professor Winter said that the phenomenon of conditionality should be addressed from the economic perspective in particular; the EC is a good example. He noted that the phenomenon of conditionality is “like speaking softly while carrying a stick.” Therefore, he suggested proposing international rules on conditionality. 

3.19. Professor Bartels argued that the issue of conditionality depends on what conditionality is. He wondered how one can dismantle an FTA agreement according to conditionality.

4. MOT DE LA FIN 
4.1. Professor Winter supported the idea of having a conference on RTAs within the next year. 

4.2. Professor Bartels suggested inviting other scholars, and contacting other institutions and organizations to enrich the project. He also suggested having a panel to challenge certain questions.

5. CONCLUSTION OF THE ROUNDTABLE AT 12:30 PM
Professor de Mestral announced the conclusion of the Round Table and thanked the participants.
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